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not a qualified conservation contribution under sec.
170(h), I.R.C., see sec. 170(h)«2)(C), (5)(A), I.R.C.,
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OPINION: .

q

HALPERN, Judge: Respondent has determined deficiencies'in,'

and penalties with respect'to, petitioners’ Federal inCome~tax,

#

asfolloWS:l

' S
;if '

v

R . Penalties - ‘
Year Deficiency . Sec. 6662( ) Sec. 6662 (h) -
2003 o $39,081 . ::‘ﬂ $1 097 f _,3-$13,439“'
2004 ‘ 36 340 . ,f— o € 14'536

In 2003, petitioners contributed a facade easement and cash

"to the National Architectural Trust (NAT) With respect to the

4 . - &

facade easement contribution, petitioners claimed a charitable:

contribution deduction in 2003 and a corresponding carryover

iy

lUnleSs otneIWise stated section references are to the.
Internal Revenue Code :in effect for - the years in 'issue, and Rule

- references are-to the Tax Court Rules of Practice and Procedure.

We round all amounts to the nearest’dollar.

T
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Background

At the time they filed the. petltlon,.petitioners,lived;in';,
Massachusetts. The propertyvhere in,. question is a singlleam;lyT
rowhouse located in a historicfp:ese:vation,district.in‘Bostony.
In December 2003,-petitioners,entered into a prese;yation
-restricticn agreement (thekagteementi.with NAT pursuant to which
petiticners granted to NAT a facade éasement restricting the use. .
of the property. . NAT also requlred petitioners to make a. cash- ﬂ-:i ‘t |
fcontribution, calculated as a- percentage of the estlmated value
of the. facade easement,ato provide for “monitoring.and - - -
administration” of the facade easemept Later; that month,

- petitioners contributed; $16,840 to NAT,’ and NAT accepted the
agreement. At thevtlme ofvthe contrlbut;ons, Washlngton Mutual
Bank; FA (the. bank), held a mortgage on theuproperty,

i

Onitheir 2003 Federal income tax return, petitioners claimed
"a charitable cdnttibution deduction cf‘$220,8001fof.the;
conttibution of the facade easement. 1Becauee-of the limitations
~on charitable contribution deductione;tn section 170(b)(l)(¢l,
petitioners ciaimed a charitable contpibution deduction witp

fespect'to the facade easementaof only $103,37].r5Petitionets'

also claimed a charitable contribution deduction of $16,870 tor

SPreviously, in October 2003, as part of their preServation
- restriction agreement appllcatlon, petitioners had made a $1 000
“good faith dep051t”




“the cashicohtributidn;,notwithsténdéng'that;the cash Contribution
vwas only $&é;840.'Jf_‘%b", e .
| «.3On'théif;2004%Fedgra17incom§miaxjretﬁrn,'petitionersVclaimed
| é_caﬁryoVer Cha;itable{contribﬁﬁiOn-dédﬁdtioﬁ:an$il§;423 ;eiatéd
' tb.tﬁg:fapade gaSemeﬁt céntribuﬁion: f o |

I. Introduction'* = o~ . . o wocea 0T e oy N

»f}We'maY"gfantRSﬁmmafyfjudgmeﬁ;““if~the pleadingS}¥anSwérs‘to o
intet%o@étbrfes? depbsitiops; admiséioné;jaﬁd_ény otﬁer‘_;.e' Y
' acceptabletmateiials};gégethér with~tﬁé,affid%qiféy'if:én?;LsHow
that.thére,is:ndléeﬁhin?“iésgeias'Qo any materialifact'andfthat5a

i decision may-be rendered as a mattervof lawL”Q_Rule'IZl(b); In .

pgrtinentvpért;iRule*IZl(d) provideé:' “Wheniéjmoiiqn'for'summaiy’i
vjudgment‘is_médé andisuppbried ¥g*n*}vén'advérsé;party may not:-
reéfiuppﬁ.the;mere-@llégatiéns-ér dééialé’of %uch}pafty’s;
ﬁleading; but;sﬁch party;$ res§onsei*.*b*ﬁﬁust'set'fo£th specificf
féétéhshbWing.thatﬂﬁh;re;is;aageﬂuine issUeifor triél.”':f
Réspbgdehtvhas%moved fof sﬁmmary jngﬁentf and‘éo we infer

facts .in -the manner most faVorabIe-to~petitioﬁers;‘QSee} e.g.,

Anonvmouéfv. Commiésionér,¥134 T Cu v, - TQOlO)IKSIiP-OP?‘at
' 3-4) (citing Dahlstrom .w.. Commissioner;” 85 T.C. 812, 821 (1985))..

II. .The Facade Easement Contribution-| = .

e RS

- Section,170 allows a deducpibn_gorzanywéhér;table;‘

‘:contributiqn/j%ubject'Qo”dértéiﬁVlimitktignsf thétﬁéhe'taxpéyerj”

-~ P ‘.




- 6_‘_

makes during the taxable year. In géneral, section:l70(f)(3).
denies any deduction for a.cohfribution of an interest in
property that.is less than the taxpa;erfs entire interést in the
property. One eXCeption to thaf genéral rule, however, is for a.
gualified conservation contribuﬁion.;-Séq. 170(£)(3)(B)(iii).
Under.section 170(h) (1), a qualified;conser&ation'Contributién.

must be a contribution of a “qualifiéd real property interest

* * * exclusively for conservation purposes.”? The interest ‘in

propérty conveyed by a facade easement must be prbtected in -+
perpetuity for thé contribution Qf thebeasement to be a qnalified'
xfconsérvation contfibution. Under section 170(h) (2) (C), a |
quélified’real property interest mus£ bé_“a restriction (granted
in perpetuity) on the use which may be made of the real
property." See.also'sec. 1,17OA—14(£)02), income»Tax Regs.:
Under séction 170(h%(5)(A),v“A contribqtion:shall notsbe %rédﬁédv
“as exclusively for conservation purp;ses unless thé'consefvatién-
purpose istrotected in perpetuity.”:i Seé.alsovsec.\l.l7OAal4(a),
Income Tax Regs. o |

| - If the facade easément was not*?rotected in perpetuity; then R 'L:”}
its contribution was not a qualifieéiconéervatioﬁ_contribution,

2

and petitiqners'are not entitled to ‘any deduction therefor.

‘The other requirement is that the contribution be to a
“qualified organization”. See sec. 170(h) (1) (B). Respondent
concedes that, at the time of the contributions, NAT was a B
gqualified organization under sec. 170(h)(3).




I,
Section-l.i7OA—l4(g)(6)(ii), Income Ta
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restriction bears to the value Of the
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" perpetual conservatlon restrlctlon *ok ok

.Petitioners concede: that the(property'had a mortgage  and

 that the bank retained a “prior claim”

¢ondemnation and to all ‘insurance proc

~casualty, 'hazard, or accident occurrin

Moreover, petitioners do not dispute t
to those proceeds “in preference” to N
satisfied and discharged. Thehright o

share of future proceeds was thus not

argue that whether NAT would receive i

“any proceedsvia a.question of fact._‘I

that they have satisfiéd the requireme

to all proceeds of -

eeds ras’ a result of any

g to or about the property.
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l4(g)(6)(ii)« Income Tax Regs., because NAT m;ght be entitled to:
its proportionate share of future proceeds Yet that provision
i
states that the-donee organizationjmggt be so entitled. See ;Q;;’
The requirement.is not conditional, ;Petitioners_cannot ayoid.the
’strict requirement'in section 1;170A%14(g)(6)(ii), Income Tax | -,
Regs.,; simply by showing thatvthey would most likely hefable'to,:
isatisfyaboth=their‘mortgage and theii obligation torNAT. wThe*;l-r;:
facade easement contribution thus fails to satisfy the . .- . fgavé

requirement in section l.l7OA—14(g)(é), Income Tax Regs;}vand;soi

fails to satisfy the enforceability in. perpetulty requirement

. 2
3

under section 170( )(Z)Jti;and (5)(A}.”
| fhe facade easement contrihutioh»thus faiis as aimatterJof
vlaw to comply with, the enforceahilit§ in perpetuity requirements
under -section 1:170A- l4(g), Income Tax Regs. For that reason, wev
find thatfthe facade easement contribution;was,not protected in
vperpetuity and so was not a qualified conservationfcontribution'

under'section‘17O(h)(1);5” We shall.érant the motion with reéspect-

to the facade~easementwcontribution.“, S L S

iII. The .-Cash Contribution DR

Respondent argues that we should disallow. the charitable - .
contribution deduction for the cash Fontribution for two reasors.
First; respondent argues that the cash contribution was a.: -Jhné

. i
. §

4 .‘.
#

“We therefore need not address respondent’s additional

arguments that we should disallow “the charitable contribution.
deduction for the facade easement contribution. :
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conditional gift and so violated secti
Second,

Regs. respondent argues that

part of a quid pro quo and/éo:violatéd?

490.U.S. 680 Pe

Commissioner, (1989) .

genuine issues of material® fact with r

First, section 1.170A-1+e), Incom

on'i.17OA—1(e

), Income Tax
the cash® contribution was

the rule of Hernandez v.

titioners, however, raise .

espect to both arguments..

e Tax Regs., states:.

If as of the date of a gift a tra
purposes is dependent upon the pe

might become effective, no deduct.

Psfer for charitable
Fformance of some act

or the happening of a precedent eyent in order that it

ion is allowable

unless the possibility that the charltable transfer

will not become effectlve is so r
negligible. * * * :

emote as to be

In neither the résponsé nor the supplement do. petitioners

dispute that the"cash'contribution was

is, petitioners seem to concede that t

to refund the cash contribution if the
easement to have no value.

'Petitionérs,~however; rely on the

in section 1.170A-1(e),

IncomezTax.Reg
possibility that the éharitable transf

effective--that is, the possibility th

the facade easement to have no value--

negligible.” . See id; Moreover, accor

‘inquiry'iskinherentLQ factual. We' agr

Second, under Hernandez v..Commis

a conditional gift; that
he agreement required NAT
appraisal found the facade

exception' (quoted above)

o ¢

s . TheyLargue'that the
or would not become

at the appraisal would find

was

‘ “so remote as: to be
g to petitibners,

dins that

e,

sioner, supra, a transfer

is not a charitable contribution if it

is part of a quid pro quo.
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- Respondent argues that the cash cont#ibution was éayment for a
service. Respondent seems to argue %hat, in return for the cash.
contﬁibution, NAT accepted the facade easement contribution:sow‘
thaf ﬁetitibners could claim a chariﬁable contribution deduction..
Even 1f NAT required petitioners to ﬁake the cash céntribution,’
howéver, we are not convinced that that is sufficient to.deny a
charitable contribution deduction‘under Hernandez.®

Bécaﬁsé petitioners raise éenuine issﬁés of material fépt
regarding the cash contribﬁtioﬁ, we éhall deny the ﬁétioﬁ wiﬁh

respect to the cash contribution. ) o . -

~IV. Accuracy-Related Penalties

Resﬁondent concédes thag “if'thé'facade easement
contribﬁtion is'disallpwed as'a mattér of'law * * % the gross
misstatementzvaluation,(and the substantial vaiuation%
misétatement) ﬁenélties would noﬁ apply.”. We accept his ;!5
‘concession. For both the fabade,easgment contributioh'and the
_caéh-contribution,:we:must deéide oniy:whether to sustain the :
éécuraCy—related penalties of 20 peiéent for negligence and

substantial’undeﬁstatementwof incoméétax under section 6662 (a).

5§

- *Respondent does not expllc1tly allege fraud or collusion.
That is, he does not state (although he implies): ‘that the cash
contribution was a payment to NAT for its compliance in helplng
petitioners c¢claim a deduction for the facade easement--a
deduction that, _respondent 1mplles, both NAT and petitioners knew
- wWas 1lleg1t1mate because the facade easement itself was
- worthless. Nonetheless, even if respondent did so argue,
petitioners have alleged ‘enough facts to raise & genuilne issue as
to fraud or collusion.
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Because petltloners ‘raise genulne issue
;regardlng the’ appllcablllty of the rea
the'penaltles,'we must deny" the motion

penaltiesﬁ

Sectlon 6664( )(1)

EERE

>s“ofxmaterial'fact-
>onable Cause'defense to:
with’respect-tofthQSea

prov1des that the accuracy related

'penalty shall not be 1mposed w1th respect to any portlon of an

underpayment lf ‘the’ taxpayer shows that there was.. reasonable

’cause for that portlon and the’ taxpayer acted in good faith w1th

respect.to that portlon; "Further:‘;f'

k

" reasonable cause and in good fait
‘by-case. * * *,
and c1rcumstances SR Rellance‘

- o
v

‘The« determlnatlon of” whether -a taipayer acted with

taklng into- account all pertinent-facts

is made * * * case-

oh-* * * profes51onal

‘adv1ce * ko constltutes reasonable cause and ‘good:

.under all the c1rcumstances, such reliance

@ e

seewalsopsecr 1.6664=4(c

)y

~ faith if,
Twas reasonable and the ‘taxpayer acted in good faith.
***‘_ . ; .
Sec. 1;6664—4(b)(1), Thcome Tax Regs;;
Income'Tax Regsl (“Reiiance on opinion

Respondent argues that

law,'rely on the reasonable'cause exce;

“a B

’respondent relles on communlcatlons bet

L ?

representatlve of NAT that suggest Mr.

belleve the facade{easement 1n fact hag

%

'7Respondent also argues ‘that petlt
matter of law, rely on .the ‘substantial
sec. 6662( ):(2) (B) (i) . Because we fing

raised a genuine issue of material fact
of the reasonable cause defense,
substantial authority exception.

we nee

petitioners may not,

or'adyiceh)}

~as éfﬁétééf of
>tion;7' In.so;concluding,
-Qeen,Mr:.kaufnan:andda

©

‘| Kaufman had reason to

i no value. Petitioners.

ioners may not, as -a
authority exception under:
1 that petltloners have

as to the appllcablllty
d not address the_‘ .




S 1o

assert that,theksignificaﬁce of thosé communications must be- o w
determined in the light of all the rélevant facts and
ciicumstances,_énd we agree.‘vPetitigners arguebthat,Fhey réiiedv
on the adyice of their accountant. kfetitioners argue that at
trial (1) their accountant would’tesﬁify £o show thét they had
reasonable ‘cause for claiming .a charitable contribution”deductioﬁ
for their contributions to NAT-éf thé facade  easement and the
cash and (2) they themselves would téstifyvas to théir .
undefstanding of the vélue of the fécade easément and their;good
vfaith-belief‘tﬁat their contribution was aIqualified-éonservation'
contribuﬁion under seéﬁibh 170(h)(iﬁ, H

BecéuSe petifioners faise genuiﬁe.issﬁes of'ﬁétefial‘fact
regardingvthekapplicability.bf‘thé‘réasonable ;aﬁse'excepfibn'to
thé‘accuracy—related penalties, we %héll deny the motion‘with
respecﬁ to those penaities. | | |
V. Conclusion

Foi the reaébné sfétéd, wéwéhéfi granfvtheimotioh'with 
respect to the facade easement/contfibution; Wiﬁﬁafe;peét loﬂthé

cash contribution and the penaltiesd we shall deny the motion.

An appropriate order will

ki

be issued.-

o - @ g
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